NOTICE OF REGULAR MEETING
CITY OF PILOT POINT
BOARD OF ADJUSTMENT AND APPEALS

NOTICE IS HEREBY GIVEN THAT THE BOARD OF ADJUSTMENT AND APPEALS OF THE CITY OF PILOT POINT,
TEXAS, WILL HOLD A REGULAR MEETING ON:
JUNE 27, 2019
AT 6:00 PM

PILOT POINT CITY HALL
102 E. MAIN STREET, PILOT POINT, TEXAS
AGENDA
A. ROLL CALL/CALL TO ORDER
B. Discuss, consider and possible action on the chairperson and vice-chairperson
C. Discuss, consider and possible action the minutes from the May 8, 2018 Board of Adjustment
meetings.
D. Overview of Board of Adjustments operating procedures and variance request protocol
E. Discuss, consider and possible action on an appeal to a staff decision by Stephen LeGrand dealing
with what is “construction” and what is a “structure”.
F. Public hearing on the accessory structure variance requests of Steven LeGrand for a variance from the
following standards to be able to leave the carport structure built onto cargo containers, without a
permit, on the property at 700 N. Jefferson, also described as T & P Addition Lot 3A, Block 8.
The following variances are requested:
Variance #1: Section 14.02.107 Accessory buildings and use regulations (c) (2) “In
nonresidential zoning districts, the maximum size of an accessory structure shall not be more than
50% of the floor area of the main structure.
Variance #2: Sec. 14.02.382 Corridor Design Standards Mandatory provisions d. Masonry
requirements. All buildings shall be constructed with a minimum 60% masonry, exclusive of
doors and windows. Masonry shall consist of brick, stone, simulated stone and shall be
unpainted.
Variance #3: Sec. 14.02.382 Corridor Design Standards Mandatory provisions (f) Earth toned
colors. At least 80% of façade shall be neutral, crème, or deep, rich, nonreflective natural or earth
toned colors, and no more than one color can be used for visible roof surfaces. Prohibited colors
are black and stark white.
Variance #4: Sec. 14.02.382 Corridor Design Standards Mandatory provisions (n) Pavement. All
required driveways, fire lanes, and parking spaces shall be paved with either asphalt or concrete.
Crushed rock or gravel is not considered a paved surface.
Variance #5: Sec. 14.02.382 Corridor Design Standards Mandatory provisions (p) Landscape
buffer requirements
(1) A minimum twenty-five (25) foot wide front yard landscape buffer shall be required
of all properties located within the design corridors. The buffer shall be outside of the
street right of way extending onto the property from the front property line.

(3) No parking or drive aisles may occur in the required landscape buffer.409 E. White
Street, also described as White’s Addition Block 39, Lot 2 (W90’ of E½).
G. Director’s Report
H. Adjourn
In compliance with the Americans with Disabilities Act, the City of Pilot Point will provide reasonable
accommodations for disabled persons attending this meeting. Requests should be received at least 24
hours prior to the scheduled meeting by contacting the City Secretary’s office at 940-686-2165.
I the undersigned authority do hereby certify this notice was posted on the official bulletin board for the
City of Pilot Point, Texas on June 21, 2019 by 5:00 p.m., and shall remain posted for at least 72 hours
preceding the scheduled time of said meeting.

______
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______
Jo Ann Wright, Deputy City Secretary

CITY OF PILOT POINT
BOARD OF ADJUSTMENTS
MEETS AS NEEDED
2 year terms, must reside inside city limits

MEMBER
TERM: 2020
Shannon Stephens
1300 N St James Cir
H: 940-686-2426 / C: 940-395-1181
sstephensmarket@aol.com

MEMBER
TERM: 2020
Kimberly Kelly
412 W Copenhavr St
C: 940-999-0443
Kimberlykellyrealtor@gmail.com

MEMBER

TERM: 2020

Curtis Wilson
217 E. White St
H: 214-578-1404 / C: 940-324-6004
cw@cubohi.com

MEMBER

TERM: 2021

John Haughton
1300 High Point Dr.
H: 940-390-2205 / W: 940-365-3000
john@hlgpc.com

Revised 11/26/2018

TERM: 2021

Stephanie Fulmer
1301 N. St. Charles Ave
817-894-3008
skfulmer@hotmail.com

Alternate 2)
Vacant

TERM: 2019

Brett Kuhn
128 N. Harrison St./P.O. Box 51
W: 940-686-5023 / C 940-367-5423
bkuhn@ibtx.com

MEMBER

ALTERNATE 1)

STAFF
John Taylor
102 E. Main Street
W: 940-324-5026
jtaylor@cityofpilotpoint.org

Term: 2018

DUTIES AND ROLE OF THE
ZONING BOARD OF ADJUSTMENT
William S. Dahlstrom, AICP, Esq. and
Tom Knickerbocker, AICP

The Zoning Board of Adjustment is a quasi-judicial board which has the power to alter and/or
terminate property rights within the bounds of the law. All actions taken before the Board can have
significant legal repercussions and neither the City nor any individual should pursue any action without
the advice and representation of an attorney. The following information is presented as a general guide
for those who enforce and administer zoning ordinances and should not be interpreted as legal advice
or opinions.

Responsibilities
The Board of Adjustment's role is to:
(i)

provide equity for individuals who, through no fault of their own,, would suffer injury if
the Zoning Ordinance were strictly applied to their unique situation;

(ii)

grant special exceptions when provided by the Zoning Ordinance;

(iii)

hear appeals to decisions of administrative officials; and

(iv)

decide other matters delegated to them by the governing body.

In some instances landowners have sought and received Board approval for a land use change
and varying platting regulations. This has been clearly decided by the courts to be an improper and
invalid exercise of Board powers, as the Board serves a judicial role, and cannot act in a legislative
capacity. Use determinations are legislative and cannot be delegated to the Board, even under the
fourth option.
A particularly troublesome issue faced by many Boards is deciding when to approve a
variance to the terms of the Zoning Ordinance. The Ordinance itself can assist by listing provisions
which can be varied, such as required yards, required parking, building setbacks, height limitations, lot
coverage, and the like. If no guidance exists in the Ordinance to limit the variance power, the Board
may be required to hear and decide variance requests to any part of the Ordinance.

A variance is not authorized merely for the convenience or financial benefit of the appellant.
Powers
The zoning board of adjustment is a quasi-judicial board created by the City Council under
authority granted by Article 211.008 of the Local Government Code. Under this section of the Local
Government Code, the city "may" provide for a board of adjustment, but is not obligated to create a
Board. (Tex. Local Gov. Code, § 211.008 [hereinafter Texas Local Government Code referred to as
"LGC"]). A city with a population of more than one million may appoint several panels to the board of
adjustment. Only one panel, however, may consider a particular case.
The board of adjustment must have five members who are appointed for terms of two years,
and the city may by charter or ordinance, provide for alternates (Id. at § 211.008 (b,c)). All cases
before the Board must be heard by at least seventy-five percent of the members. Id. at 211.008(d)).
The city's zoning ordinance creates the board and provides the powers which include the following
as set forth in the Local Government Code:

1. To hear and decide appeals that allege an error in an order, requirement, decision,
or determination made by an administrative official of the city in the enforcement of
zoning regulations. &. at 211.009). The Board of Adjustment may only decide issues
within the Zoning Ordinance.
In reviewing an appeal, the Board may reverse or affirm, in whole or in part, or modify the
administrative official's order, requirement, decision, or determination from which the appeal is taken
and make the correct order, requirement, decision, or determination_
The Board of Adjustment may only exert jurisdiction to the extent allowed by State Law and
the specific provisions written into the Zoning Ordinance. If the regulation is not within the Zoning
Ordinance, such as may occur if the city adopts a separate noise ordinance, junk car ordinance, or
other regulation, the Board of Adjustment lacks jurisdiction.
An appeal to the Board may be brought by (1) a person approved by the decision of the
administrative official, or (2) any officer, department, board, or bureau of the city affected by
the administrative official's decision.
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The Local Government Code provides that the person filing the appeal must file a notice
of appeal stating the specific grounds for the appeal with the Board and with the administrative
official who rendered the decision. Ind. at 211.010). The official, upon receipt of the notice, must
immediately transmit to the Board all the papers constituting the record of the administrative
official's action. (4)
Filing the appeal stays all proceedings in furtherance of the action unless the official whose
action is being appealed, certifies in writing to the Board the appropriate facts supporting his opinion
that a stay would cause imminent harm to life or property. If such is provided, the proceedings may
only be stayed by a restraining order granted by the Board or a court of record on application, after
notice to the official, if due cause is shown.
Upon receipt of the notice of appeal, the Board must set a reasonable time for the
appeal hearing and give public notice of the hearing and due notice to the interested parties.
(Id.) The Board must decide the appeal within a reasonable time. a4.)

2. To hear and decide special exceptions to the terms of a Zoning
Ordinance
when the Ordinance requires the Board to do so. (Id.)
A special exception allows a property owner to put his property to a use under the zoning
regulations in accordance with specific conditions. Moody v. City of University Park, 278 S.W. 2d 912
(Tex. Civ. App. — Dallas, 1955, writ res. n.r.e.) The zoning ordinance must specifically set forth the
special exceptions and provide guidance to the Board for approval. Many zoning ordinances do not
contain the specific language and direction required to provide the authority for the board to act and, in
such cases, no special exceptions may be granted. These are not the same as special permits or
conditional use permits, which may be granted by the planning and zoning commission or city council
under the terms of the adopted ordinance.
Special exceptions might include allowing temporary use of property for the sales office in a
newly developing subdivision; allowing a concrete batch plant or asphalt plant to operate during the
construction of a project; a temporary banner for a concert; or approval of home occupations in a
residential area. Each instance must be specified in the Ordinance.
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3.

Authorize in specific cases a variance from the terms of the Zoning

Ordinance when the variance is not contrary to the public interest and, due to
special conditions, a literal enforcement would result in unnecessary hardship,
and so that the spirit of the ordinance is observed and substantial justice is done.
a_4.)
As opposed to special exceptions which allow an owner to use his property for a
specific use, a variance allows him to use his property in a manner generally forbidden by
the zoning ordinance, as for instance, by varying the setbacks. Congregation Committees,
North Ft. Worth Congregation, Jehovah's Witnesses v. City Council of Halton City, 217 S.W.
2d 700 (Tex. Civ. App. -- Ft. Worth, 1956, no writ.)
A property owner who wants to construct a home but because the city widened the street in
front of his lot, he no longer has enough depth to meet the front yard setback may request a
variance to the zoning regulations front yard setback. If it were not for the loss of land suffered by
the street widening, there would be no problem. The Board of Adjustment may only authorize
variances which cure the effect of such unique, non self-created hardships that do not grant
special advantages - or changes in uses not otherwise available to other similarly situated
properties. The following are criteria which the board of adjustment considers in cases where a
variance is requested:

a.

The hardship must not be self-created (for example, platting of tracts
into irregularly shaped lots);

b.

The property must have specific conditions in which the literal
enforcement of the Ordinance would create a hardship for the property
owner different from his neighbors or other similar properties;

c.

The variance must not result in granting special advantage to the
property not also available to other similar properties;

d.

The variance must not result in allowing a change of use of the
property not permitted within the zoning classification of the property.

In some cities, as specifically outlined in the zoning ordinance, the board may be
empowered with additional powers including the following: (i) to interpret the zoning ordinance
when disagreement arises; (ii) to decide how unclassified uses should be treated; and, (iii) to
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allow for the expansion, change, or termination of nonconforming uses. In many older zoning
ordinances,
there may be no provision for a use such as a video game parlor, water slide park, etc. The
ordinance may grant the board of adjustment the power to classify such uses.

4.

To hear and decide other matters authorized by a zoning ordinance.

An amendment by the Texas legislature several sessions ago allows councils to
grant to boards of adjustment authority to hear other matters. Such matters must be
specifically enumerated in the ordinance. One of the more common matters reviewed by
boards, as set forth in zoning ordinances, concerns the review of nonconforming uses.
"Nonconforming uses" are uses that were authorized under one set of regulations,
but not permitted under current regulations. Inevitably, whenever a city enacts a new
ordinance, or substantially amends an existing zoning ordinance, some uses will be deleted
as allowed uses in some districts. Similarly, whenever development standards or building
codes are enacted or amended, some existing developments and buildings will be impacted
Many current zoning ordinances provide special regulations which address
nonconforming uses and, to a lesser degree, nonconformities as to development and building
standards. These regulations generally provide, (i) the ability of the nonconformity to continue
until abandoned, change to a conforming status, or terminated, (ii) the effect of destruction, (iii)
the definition of "abandonment," (iv) the expansion of a nonconformity, (v) the change of a
nonconformity to a conforming status, and (vi) the termination of nonconforming use by the
Board of Adjustment. The inability to reconstruct a nonconformity and the ability of the city to
terminate nonconforming uses are the two most troubling aspects of nonconformity.
Nonconforming uses are generally protected by zoning ordinances based on the
premise that the owner acquired some vested rights having relied in good faith on the
regulatory scheme and incurred substantial costs in construction of the improvements.
However, as identified by Texas Courts, "all property is held subject to the lawful exercise of a
municipality's power" Town of Renner v. Wiley, 458 S.W. 2d 516 (Tex. Civ. App. - Dallas, no
writ, 1970). The same is applicable to nonconforming uses.
Establishment of a Nonconforming Use
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The essential determination in establishing nonconforming rights is the requirement
that the use was a legal, pre-existing use. This issue will be a question of fact. Generally,
the nonconforming status will result from one of two events: either annexation or an
amendment to a current regulation, Establishing that a condition existed prior to a change in
an ordinance is probably easiest demonstrated by an issued building permit and certificate
of occupancy.
Effects of Destruction
Zoning ordinances often provide that a nonconforming use will lose its status upon
destruction of the structure What differs among cities is the degree of destruction needed
for a use to lose nonconforming rights. Some cities will state that the nonconforming status
is lost upon tote: destruction, while others only require fifty or seventy-five percent
destruction in order to lose the nonconforming status. Some cities, such as Dallas, will only
acknowledge the loss of nonconforming status if the destruction was the result of a willful
intent of the owner. Many cities will only allow reconstruction of all or part of a demolished
nonconformity upon approval of the board of adjustment.
Abandonment
Generally, a nonconforming use will lose its status upon abandonment of the use. Texas
courts have required a showing of (i) an intent to abandon, and (ii) some overt act or failure to
act that carries the implication of abandonment Rosenthal v. City of Dallas, 1948, writ ref d
n.r.e.).
Expansion of a Nonconforming Use
Most zoning ordinances permit the expansion of nonconforming uses upon the approval
of the board of adjustment. Texas courts have upheld the board's authority to permit the
expansion of nonconforming uses. Boelune Bakery v. City of San Angelo, 185 S.W.2d 601 (Tex.
Cir. App. - Austin, 1945), rev' d, 144 Tex. 281 (1945). The zoning ordinance will generally set
forth the process and may prescribe standards by which the board is to act.
Change from Nonconforming to Conforming
Rezoning a nonconforming use to a conforming use will terminate the nonconforming
status of a property. Consequently, the use may not later be turned back into a nonconforming

146

use. Often rezoning is undertaken to correct an error in the current zoning regulations. Kenny v.
Kelly, 254
S.W. 2d 535 (Tex. Civ. App. - San Antonio, 1953, no writ).

Termination of Nonconformity
Easily the most controversial aspect of nonconformity is the city's ability, through its board
of adjustment, to terminate nonconforming uses through a process by which the owner of the use
has an opportunity to recoup his investment in the use. Texas courts have long upheld this
authority to the city. City of University Park v. Brenners 485 S.W.2d 773 (Tex. 1972). The court in
Brenners stated that "municipal zoning ordinance requiring the termination of nonconforming uses
under reasonable conditions are within the scope of municipal police power; and that property
owners do not acquire a constitutionally protected vested right in property uses once commenced
or zoning classification once made." Id. at 778. The court further held that a program whereby the
owner is afforded the opportunity to recoup any loss in property value was not an abuse of
municipal discretion. Id. at 779. This process has been referred to as amortization.
Subsequent cases have attempted to clarify the factors the board can consider in the
amortization process. In Murmur Corp. v. Board of Adjustment of the City of Dallas, 1986 writ ref d
n.r.e.) the court held that it was appropriate that the owner be given a reasonable opportunity to
recoup his investment in the nonconforming structure or in the nonconforming use at the time of the
zoning change. The Murmur court further stated that the appropriate measure was the owner's
actual investment in the nonconforming structure rather than its market value or some other
measure of full value in determining the recovery to which the owner was entitled.
In The Neighborhood Committee on Lead Pollution v. Board of Adjustment v. Board of
Adjustment of the City of Dallas, 728, S.W. 2d 64 (Tex app - Dallas 1987, writ ref d n.r.e.), the court
held that investment made after a use became nonconforming, and investments made to maintain
the use during the amortization period In that case the owner was required to invest $1.4 million
pursuant to a court order and judgment in an earlier suit and invest about the same amount in
additional pollution control equipment. The court disagreed with the property owner's contention
that the rule that subsequent investments are not amortized does not include investments

147

needed to keep the use going, "if Dixie Metals' (the owner) operations were subject to termination
because of its failure to meet environmental standards or other requirements of law, that
termination would be independent of any zoning regulations." Id. at 70.

The court in Board of Adjustment of the City of Dallas v. Wrinldes, 832 S.W. 2d 803 (Tex.
App. - Dallas, 1992, writ denied), further clarified the amortization process. In that case, the City
terminated the owner's nonconforming landscape supply business. The court stated that the board
must measure reasonableness of the opportunity for recoupment by conditions at the time the
existing use became nonconforming and that these costs include the full value of the investment in
the nonconforming structure and "other costs such as the cost of remaining a nonconforming
structure and setting up the business in a different location." Id. at 806. The court held that substantial
evidence existed on the record to support the board's decision.
Texas courts have also held that a person's investment which is being amortized may pass to
subsequent purchasers. Such was the case in Board of Adjustment of the City of Dallas v. Pate], 887



S.W. 2d 90 (Tex. App. - Texarkana 1994, no writ) in which the court ruled that the amortization

period for an investment in a nonconforming hotel was passed from one owner to another.

Procedures
Pursuant to Section 211.008(e) of the Local Government Code, the Board shall adopt rules
for its operation. LGC at § 211.008(c). The rules generally establish the following rules of procedure:



Appointment of a chair;



Dates or frequency of meetings;



Rules for placing-items on its agenda;



Methods for sending notices;



Order of testimony and limits (if any) on time;



The method and timing for reaching decisions and notification to the parties
involved;



Creation and keeping of records of its examinations, minutes, and other official
actions;
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Rule of ethics relating to conflicts of interest for members or officials; and



Other matters which set out the operations of the Board.

The statute empowers the board to administer oaths and compel the attendance of
witnesses. As in a court proceeding, it is preferable to place those who appear before the Board
under oath, and establish rules for introducing evidence. In cases where one or more parties or
witnesses are uncooperative, the Board may issue subpoenas. The same is true if the Board
needs evidence in any person's custody.
The Board of Adjustment is required to keep minutes of its proceedings which indicate
the vote of each member, or whether a member was absent or failed to vote. (Id. at §
211.008(f)). Additionally, the Board is required to keep records of its examinations and other
official actions. ad.). Such minutes and records are public and must be filed immediately in the
Board's office. 111.)
Judicial Review of Board Decisions
The appeal of a decision of the Board of Adjustment is to a court of record. That term
has been recently amended by the legislature to include county courts or district courts. A
City Council is not empowered to hear such an appeal. An appeal may be made by: (i) a
person affected by the decision of the Board; (ii) a taxpayer, or, (iii) an officer, department,
board, or bureau of the municipality.
The appeal must state that the decision of the Board is illegal in whole or in part and
specify the grounds of illegality. The petition must be filed within ten days after the date the
decision is filed in the Board's office. Because every case is open to appeal, the Board should
carefully record its minutes and safeguard all evidence which it may be required to be present to
the District Court. Such evidence may include every document, exhibit, and building, zoning or
other permit in anyway involved in the case.
Upon receipt of the petition, the Court may grant a writ of certiorari directed to the
Board to review the Board's decision. The purpose of the writ is to require the Board to
forward to the Court the record of the decision being appealed. Davis v. Zoning Board of
Adjustment, 865 S.W.2d 941, 942 (Tex. 1993).
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The Board of Adjustment's return must state any pertinent and material facts that show
the grounds of the decision under appeal. (LGC at § 211.011(d)). At the hearing, the court may
take evidence or appoint a referee to take evidence. (Id.).
The court may reverse or affirm, in whole or in part, or modify the Board's decision. In
reviewing the case, the Court is to consider the original papers before the Board, as well as
evidence introduced before the Court, and whether or not the Board abused its discretion. Board
of Adjustment of City of Corpus Christi v. Flores, 860 S.W.2d 622, 625 (Tex. App. — Corpus
Christi 1993, writ denied). The review of the Board's decision by the court is not by trial de novo
where facts are established. Rather, the review is limited to the legality of the order, that is, the
appellant has the burden to show that the action of the Board is illegal and present a very clear
showing that the Board abused its discretion.
The Board's action is deemed legal and the appellant has the burden of showing the
illegality of the Board's action. Nu-Wav Emulsions, Inc. v. City of Dalworthington Gardens, 617
S.W.2d 188, 189 (Tex. 1981). In deciding whether the Board has abused its discretion, the
Court will ask whether the Board "acted without reference to any guiding rules or principles; in
other words, whether the act was arbitrary or unreasonable. "Southwest Paper Stock, Inc. v.
Zoning Board of Adjustment of Ft. Worth, 980 S.W.2d 802, 805 (Tex. App. — Fort Worth 1998,
pet. denied ). However, if there is some evidence of substantive and probative character that
supports the Board's decision will generally be sufficient to support the Board's decision upon
appeal. Id.

Conclusion
The Zoning Board of Adjustment, as a quasi-judicial body, has specific mandates under
law. It is critical for all members of the Board and the coordinators of Board activities to know the
powers of the Board, standards of review and procedures. It is likewise crucial to establish clear,
organized records of Board actions to support the actions in case of appeal to Court. Finally, it is
imperative to review the powers, standards, procedures and scope of review with the City
Attorney to assure familiarity and compliance. Failure to do such could place the decision of the
Board at risk in a court proceeding.
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Differences between the Board of Adjustment and the City Council
The Board of Adjustment (BOA) is a quasi-judicial body unlike the City Council which is a legislative
body. As such, the BOA is an entity such as an arbitrator or tribunal board, which has powers and
procedures resembling those of a court of law or judge, and which is obligated to objectively determine
facts and draw conclusions from them so as to provide the basis of an official action. Such actions are able
to remedy a situation or impose legal penalties, and may affect the legal rights, duties or privileges of
specific parties.
In general, decisions of a quasi-judicial body require findings of facts to reach conclusions of law that
justify the decision. They usually depend on a pre-determined set of guidelines or criteria to assess the
nature and gravity of the permission or relief sought, or of the offense committed. Appeals of a Board of
Adjustment decision must be filed in the district court.
In a Board of Adjustment proceeding, quasi-judicial matters, all evidence and finding of fact should occur
at the hearing. This promotes impartial decisions by giving everyone involved a fair chance to respond to
all information that may affect the decision. This is different from a City Council proceeding in which
Council members and citizens are free to discuss legislative matters at any time.
State of Texas Local Government Code
L.G.C. § 211.008. Board of Adjustment
(a) The governing body of a municipality may provide for the appointment of a board of adjustment. In
the regulations adopted under this subchapter, the governing body may authorize the board of adjustment,
in appropriate cases and subject to appropriate conditions and safeguards, to make special exceptions to
the terms of the zoning ordinance that are consistent with the general purpose and intent of the ordinance
and in accordance with any applicable rules contained in the ordinance.
(b) A board of adjustment must consist of at least five members to be appointed for terms of two years.
The governing body must provide the procedure for appointment. The governing body may authorize
each member of the governing body, including the mayor, to appoint one member to the board. The
appointing authority may remove a board member for cause, as found by the appointing authority, on a
written charge after a public hearing. A vacancy on the board shall be filled for the unexpired term.
(c) The governing body, by charter or ordinance, may provide for the appointment of alternate board
members to serve in the absence of one or more regular members when requested to do so by the mayor
or city manager. An alternate member serves for the same period as a regular member and is subject to
removal in the same manner as a regular member. A vacancy among the alternate members is filled in the
same manner as a vacancy among the regular members.
(d) Each case before the board of adjustment must be heard by at least 75 percent of the members.
(e) The board by majority vote shall adopt rules in accordance with any ordinance adopted under this
subchapter. Meetings of the board are held at the call of the presiding officer and at other times as
determined by the board. The presiding officer or acting presiding officer may administer oaths and
compel the attendance of witnesses. All meetings of the board shall be open to the public.
(f) The board shall keep minutes of its proceedings that indicate the vote of each member on each
question or the fact that a member is absent or fails to vote. The board shall keep records of its
examinations and other official actions. The minutes and records shall be filed immediately in the board's
office and are public records.

(g) The governing body of a Type A general-law municipality by ordinance may grant the members of the
governing body the authority to act as a board of adjustment under this chapter.
Acts 1987, 70th Leg., ch. 149, § 1, eff. Sept. 1, 1987. Amended by Acts 1993, 73rd Leg., ch. 126, § 1, eff.
Sept. 1, 1993; Acts 1995, 74th Leg., ch. 724, § 1, eff. Aug. 28, 1995; Acts 1997, 75th Leg., ch. 363, § 1,
eff. Sept. 1, 1997.
§ 211.009. Authority of Board
(a) The board of adjustment may:
(1) hear and decide an appeal that alleges error in an order, requirement, decision, or determination made
by an administrative official in the enforcement of this subchapter or an ordinance adopted under this
subchapter;
(2) hear and decide special exceptions to the terms of a zoning ordinance when the ordinance requires the
board to do so;
(3) authorize in specific cases a variance from the terms of a zoning ordinance if the variance is not
contrary to the public interest and, due to special conditions, a literal enforcement of the ordinance would
result in unnecessary hardship, and so that the spirit of the ordinance is observed and substantial justice is
done; and
(4) hear and decide other matters authorized by an ordinance adopted under this subchapter.
(b) In exercising its authority under Subsection (a)(1), the board may reverse or affirm, in whole or in
part, or modify the administrative official's order, requirement, decision, or determination from which an
appeal is taken and make the correct order, requirement, decision, or determination, and for that purpose
the board has the same authority as the administrative official.
(c) The concurring vote of 75 percent of the members of the board is necessary to:
(1) reverse an order, requirement, decision, or determination of an administrative official;
(2) decide in favor of an applicant on a matter on which the board is required to pass under a zoning
ordinance; or
(3) authorize a variation from the terms of a zoning ordinance.
Acts 1987, 70th Leg., ch. 149, § 1, eff. Sept. 1, 1987. Amended by Acts 1993, 73rd Leg., ch. 126, § 2, eff.
Sept. 1, 1993; Acts 1995, 74th Leg., ch. 724, § 2, eff. Aug. 28, 1995.

§ 211.010. Appeal to Board
(a) Except as provided by Subsection (e), any of the following persons may appeal to the board of
adjustment a decision made by an administrative official:
(1) a person aggrieved by the decision; or
(2) any officer, department, board, or bureau of the municipality affected by the decision.

(b) The appellant must file with the board and the official from whom the appeal is taken a notice of
appeal specifying the grounds for the appeal. The appeal must be filed within a reasonable time as
determined by the rules of the board. On receiving the notice, the official from whom the appeal is taken
shall immediately transmit to the board all the papers constituting the record of the action that is appealed.
(c) An appeal stays all proceedings in furtherance of the action that is appealed unless the official from
whom the appeal is taken certifies in writing to the board facts supporting the official's opinion that a stay
would cause imminent peril to life or property. In that case, the proceedings may be stayed only by a
restraining order granted by the board or a court of record on application, after notice to the official, if due
cause is shown.
(d) The board shall set a reasonable time for the appeal hearing and shall give public notice of the hearing
and due notice to the parties in interest. A party may appear at the appeal hearing in person or by agent or
attorney. The board shall decide the appeal within a reasonable time.
(e) A member of the governing body of the municipality who serves on the board of adjustment under
Section 211.008(g) may not bring an appeal under this section.
Acts 1987, 70th Leg., ch. 149, § 1, eff. Sept. 1, 1987. Amended by Acts 1997, 75th Leg., ch. 363, § 2, eff.
Sept. 1, 1997.
§ 211.012. Enforcement; Penalty; Remedies
(a) The governing body of a municipality may adopt ordinances to enforce this subchapter or any
ordinance or regulation adopted under this subchapter.
(b) A person commits an offense if the person violates this subchapter or an ordinance or regulation
adopted under this subchapter. An offense under this subsection is a misdemeanor, punishable by fine,
imprisonment, or both, as provided by the governing body. The governing body may also provide civil
penalties for a violation.
(c) If a building or other structure is erected, constructed, reconstructed, altered, repaired, converted, or
maintained or if a building, other structure, or land is used in violation of this subchapter or an ordinance
or regulation adopted under this subchapter, the appropriate municipal authority, in addition to other
remedies, may institute appropriate action to:
(1) prevent the unlawful erection, construction, reconstruction, alteration, repair, conversion,
maintenance, or use;
(2) restrain, correct, or abate the violation;
(3) prevent the occupancy of the building, structure, or land; or
(4) prevent any illegal act, conduct, business, or use on or about the premises.
Acts 1987, 70th Leg., ch. 149, § 1, eff. Sept. 1, 1987.
§ 211.013. Conflict With Other Laws; Exceptions
(a) If a zoning regulation adopted under this subchapter requires a greater width or size of a yard, court, or
other open space, requires a lower building height or fewer number of stories for a building, requires a
greater percentage of lot to be left unoccupied, or otherwise imposes higher standards than those required

under another statute or local ordinance or regulation, the regulation adopted under this subchapter
controls. If the other statute or local ordinance or regulation imposes higher standards, that statute,
ordinance, or regulation controls.
(b) This subchapter does not authorize the governing body of a municipality to require the removal or
destruction of property that exists at the time the governing body implements this subchapter and that is
actually and necessarily used in a public service business.
(c) This subchapter does not apply to a building, other structure, or land under the control, administration,
or jurisdiction of a state or federal agency.
(d) This subchapter applies to a privately owned building or other structure and privately owned land
when leased to a state agency.
Acts 1987, 70th Leg., ch. 149, § 1, eff. Sept. 1, 1987.
Amended by Acts 1999, 76th Leg., ch. 476, § 1, eff. June 18, 1999.

BOARD OF ADJUSTMENT OATH OF TESTIMONY
When the board of adjustment hears an appeal or a variance, it is acting in a quasi-judicial
capacity. For these quasi-judicial matters, the board must conduct an evidentiary hearing to
gather evidence as to the facts of the case. The rules for these hearings are designed to be sure
that the ultimate decision is based on good quality, reliable evidence in the record in order to
protect the due process rights of the persons affected by the decision.
Sworn testimony is one of the important rules for conducting a valid quasi-judicial
hearing. Placing a witness under oath reminds that person that this is a serious matter and they
have an obligation speak accurately and truthfully, without speculation or exaggeration. The use
of sworn testimony distinguishes these evidentiary hearings from the more familiar and less
formal public hearing on a legislative rezoning or other ordinance amendment. In the legislative
public hearing a person speaking is free to express their opinion as to the wisdom or desirability
of an action, while in an evidentiary hearings the person speaking is a witness testifying as to the
facts of the case. The legislative hearing is an opportunity for members of the public to speak
their minds and give their opinions. The quasi-judicial hearing is about obtaining and evaluating
the evidence necessary for making a fair and legally supportable decision.

Who should be sworn in?
Generally, all persons presenting evidence to a board making a quasi-judicial decision should be
under oath. This includes the applicant, neighbors, governmental staff members, and any other
person who may be presenting information to the board, such as a surveyor, engineer, or real
estate agent.

Who administers the oath?
The chair of the board (and any member serving as the chair) is authorized to administer the oath
in quasi-judicial proceedings.
Each witness may be sworn at the time of testifying. An alternative frequently used is to swear
in all of the witnesses who intend to testify at the beginning of the hearing. If a witness was
sworn at the beginning of the hearing, the chair should at the outset of that witnesses’ testimony
confirm that fact and remind the person that they are testifying under oath.

Form of the oath
The form that is usually used is the same as for civil cases. A standard practice is to have the
person administering the oath do so as follows: “Do you swear [or affirm] that the evidence
you shall give to the board in this action shall be the truth, the whole truth, and nothing but
the truth, so help you God?”
Persons with religious objections may affirm rather than swear an oath.

Administration of oaths to all witnesses testifying in an evidentiary land use hearing serves an
important function. It is more than just a time consuming formality. Most evidentiary hearings
are conducted with a degree of informality. It is not the same as appearing in a courtroom before
a judge in robes. But the board is charged with fairly, accurately, and impartially determining
the facts of the case. The decisions substantially affect the rights of the applicant and
neighbors. The oath firmly reminds participants of the solemn obligation to tell the truth, the
whole truth, and nothing but the truth.

Board of Adjustment Agenda
June 27, 2019
Agenda Item:

1. Appeal to administrative decision (Action Item)
2. Variance Public Hearing
3. Variance Requests (Action Item)

Agenda Description:
1. Discuss, consider and possible action on an appeal by Steven LeGrand to a staff decision
relating to what is considered “construction” and what is a “structure”.
2. Hold a public Hearing on variance requests of Steven LeGrand for variances from the
following standards to be able to leave the carport structure built onto 2 cargo containers,
without a permit, on the property at 700 N. Jefferson, also described as T & P Addition
Lot 3A, Block 8.
3. Discuss, consider, and possible action on variance requests of Steven LeGrand for
variances from the following standards to be able to leave the carport structure built onto
cargo containers, without a permit, on the property at 700 N. Jefferson, also described as
T & P Addition Lot 3A, Block 8.

Background Information:
Site prior to construction

No building or other structure shall be erected, moved, added to, enclosed, or structurally altered
without a building permit. No building permit shall be issued by the administrative official except
in conformity with the provisions of this article unless he receives a written order from the zoning
board of adjustment in the form of an administrative review, special exception, or variance.
Mr. Steven LeGrand moved two cargo containers onto the property to use as storage, then several
weeks later constructed the cover over them to use as a carport for his personal boat and RV. No
permits were pulled for any of the above-mentioned work. He was sent a code violation notice for
construction without a permit and for the structure not meeting codes.
During Construction

Mr. LeGrand is appealing the administrative decision to consider welding the metal carport cover
to the cargo containers being “construction” and appealing the decision to consider the metal
commercial carport a “structure”, thus requiring a building permit and having to meet standards.
In the application Mr. LeGrand claims that it is a cover for equipment and not a building or
structure and thus not construction. The Board of Adjustments is authorized to hear appeals of
administrative decisions.

The Code of Ordinances defines a Building as,
“Building. Any structure built for the support, shelter, or enclosure of persons, chattels, or
movable property of any kind. When such structure is divided into separate parts by one or
more unpierced walls extending from the ground up, each part is deemed a separate
building, except as regards minimum side yards.”
It further defines Structural Alteration as,
“Structural alteration. Any change, addition, or modification in construction in the
supporting members of a building, such as exterior walls, bearing walls, beams, columns,
foundations, girders, joists, roof joists, rafters, or trusses.”

Aerial shows cargo containers and equipment to be covered prior to the roof being constructed.
Yellow line represents an approximate 25’ from property line related to the landscape setback
area required.

Completed Structure

AGENDA ITEM 2 AND 3
Assuming the carport is a structure, Mr. LeGrand is requesting the following variances to allow
the structure to remain:
Variance #1: Section 14.02.107 Accessory buildings and use regulations
(c) (2) “In nonresidential zoning districts, the maximum size of an accessory structure shall
not be more than 50% of the floor area of the main structure.
Staff review: The carport is approximately 1,600 sq. ft. and the primary structure
is approximately 1,300 sq. ft.. In this case the accessory structure can not exceed
650 sq. ft.
Variance #2: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
d. Masonry requirements. All buildings shall be constructed with a minimum 60%
masonry, exclusive of doors and windows. Masonry shall consist of brick, stone, simulated
stone and shall be unpainted.
Staff review: Recent changes by the state legislature prevent the city from enforcing
this section of the City Code negating the need for a variance.
Variance #3: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
(f) Earth toned colors. At least 80% of façade shall be neutral, crème, or deep, rich,
nonreflective natural or earth toned colors, and no more than one color can be used for
visible roof surfaces. Prohibited colors are black and stark white.

Staff review: Applicant has stated that he is willing to paint the structures an earth
tone color if it is allowed to remain on the property. If he agrees to this, it will
negate the need for this variance.
Variance #4: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
(n) Pavement. All required driveways, fire lanes, and parking spaces shall be paved with
either asphalt or concrete. Crushed rock or gravel is not considered a paved surface.
Staff review: All new construction is required to follow the rules as stated in the
377 Corridor Design Standards. New gravel parking area was added to the site as
a part of this construction project. The above ordinance does not allow gravel and
would require any new construction to have concrete or asphalt. Any gravel areas
existing prior to the ordinance would be grandfathered.
Pictures show existing grandfathered gravel parking area and the newly expanded gravel
parking area.

Variance #5: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
Any new construction in the 377/Washington corridor requires:
(p) Landscape buffer requirements
(1) A minimum twenty-five (25) foot wide front yard landscape buffer shall be
required of all properties located within the design corridors. The buffer shall be
outside of the street right of way extending onto the property from the front property
line.
(3) No parking or drive aisles may occur in the required landscape buffer.
(q) Landscaping Requirements.
(1) One large tree, a minimum three-inch caliper in size, shall be planted for each
fifty (50) linear feet of street frontage, exclusive of drives in the required front yard.

The trees shall be located a minimum of 15 feet from the front right-of-way line,
outside of any utility easement; or
(2) A minimum of one small tree shall be planted for every twenty-five (25)
linear feet of street frontage, exclusive of drives in the required front yard. The
small trees shall be planted a minimum of fifteen (15) feet from the front right-ofway line.
(3) Plant materials shall be from the city's approved plant list. Plant materials
should generally be selected based on ability to flourish in the North Texas climate.
Specifically, plant materials should have high heat tolerance and lower water
consumption, where possible.
(4) Plant materials used in conformance with the provisions of this chapter shall
conform to the standards of the American Standard for Nursery Stock, or equal
thereto.
(5) Trees, unless otherwise noted, shall be of a minimum of three caliper inches
when measured twelve (12) inches above ground, and shall be selected from the
city's list of approved trees.
(6) Grass seed, sod and other material shall be clean and reasonably free of weeds
and noxious pests and insects. Ground covers used in lieu of grass in whole and in
part shall be planted in such a manner as to present a finished appearance and
reasonably complete coverage within one year of planting.
(7)
Landscape maintenance. Property owners are responsible for installing,
maintaining, and replacing required landscape materials such as trees and ground
cover.
Attached is the application with the Board of Adjustment Variance Worksheet. In order to make
a finding of hardship and to grant a variance the Board should determine that the stated conditions
are met.
The Board of Adjustment can permit such variance of the front yard, side yard, rear yard, lot width,
lot depth, coverage, minimum setback standards, off-street parking, off-street loading regulations,
lot area, maximum height, building size or percent of masonry required, where the literal
enforcement of the provisions of chapter 14 of this code would result in an unnecessary hardship,
or where such variance is necessary to permit a specific parcel of land which differs from
other parcels of land in the same district by being of such area, shape or slope that it cannot
be developed in a manner commensurate with the development permitted upon other parcels
of land in the same district.

City Contact and Recommendations:
John Taylor, Development Services Director

Attachments:
1. Application

NOTICE OF PUBLIC HEARING

Notice is hereby given that the Board of Adjustment for the City of Pilot Point, Texas will
conduct a Public Hearing to consider the below listed request(s) on June 27, 2019 at 6:00 p.m.
at the City Hall, 102 E. Main Street, Pilot Point, Texas.
Public Hearing – Variance Requests:
Variance requests of Steven LeGrand for a variance from the following standards to be able to
leave the carport structure built onto cargo containers, without a permit, on the property at
700 N. Jefferson, also described as T & P Addition Lot 3A, Block 8.
The following variances are requested:
Variance #1: Section 14.02.107 Accessory buildings and use regulations
(c) (2) “In nonresidential zoning districts, the maximum size of an accessory structure shall not
be more than 50% of the floor area of the main structure.
Variance #2: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
d. Masonry requirements. All buildings shall be constructed with a minimum 60% masonry,
exclusive of doors and windows. Masonry shall consist of brick, stone, simulated stone and
shall be unpainted.
Variance #3: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
(f) Earth toned colors. At least 80% of façade shall be neutral, crème, or deep, rich,
nonreflective natural or earth toned colors, and no more than one color can be used for visible
roof surfaces. Prohibited colors are black and stark white.
Variance #4: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
(n) Pavement. All required driveways, fire lanes, and parking spaces shall be paved with either
asphalt or concrete. Crushed rock or gravel is not considered a paved surface.
Variance #5: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
(p) Landscape buffer requirements
(1) A minimum twenty-five (25) foot wide front yard landscape buffer shall be required of all
properties located within the design corridors. The buffer shall be outside of the street right of
way extending onto the property from the front property line.
(3) No parking or drive aisles may occur in the required landscape buffer.
All interested parties are encouraged to provide written comments prior to commencement of
the meeting or speak at public hearing.

June 7, 2019
Dear Property Owner,
You either own the property in question or are within 200’ of the property described in this notice
and shown below. The owner or representative of the property has made an application for a zone
change to the property described in this notice and you are invited to attend and participate in the
following public hearings regarding this application.

Development Services Department
City of Pilot Point
102 E. Main Street | Pilot Point, Texas 76258
(940) 324-5016

Notice is hereby given that the Board of Adjustment for the City of Pilot Point, Texas will
conduct a Public Hearing to consider the below listed request(s) on June 27, 2019 at 6:00 p.m.
The meeting will be at Pilot Point City Hall, 102 E. Main Street Pilot Point, Texas 76258.
Public Hearing – Variance Requests:
Variance requests of Steven LeGrand for a variance from the following standards to be able to
leave the carport structure built onto cargo containers, without a permit, on the property at 700 N.
Jefferson, also described as T & P Addition Lot 3A, Block 8.
The following variances are requested:
Variance #1: Section 14.02.107 Accessory buildings and use regulations
(c) (2) “In nonresidential zoning districts, the maximum size of an accessory structure shall
not be more than 50% of the floor area of the main structure.
Variance #2: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
d. Masonry requirements. All buildings shall be constructed with a minimum 60%
masonry, exclusive of doors and windows. Masonry shall consist of brick, stone, simulated
stone and shall be unpainted.
Variance #3: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
(f) Earth toned colors. At least 80% of façade shall be neutral, crème, or deep, rich,
nonreflective natural or earth toned colors, and no more than one color can be used for
visible roof surfaces. Prohibited colors are black and stark white.
Variance #4: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
(n) Pavement. All required driveways, fire lanes, and parking spaces shall be paved with
either asphalt or concrete. Crushed rock or gravel is not considered a paved surface.
Variance #5: Sec. 14.02.382 Corridor Design Standards Mandatory provisions
(p) Landscape buffer requirements
(1) A minimum twenty-five (25) foot wide front yard landscape buffer shall be required of
all properties located within the design corridors. The buffer shall be outside of the street
right of way extending onto the property from the front property line.
(3) No parking or drive aisles may occur in the required landscape buffer.
No action is required on your part, but all interested parties are encouraged to provide written
comments prior to the commencement of the meeting or speak at the public hearing.
Sincerely,

John M. Taylor, AICP, CPM
City of Pilot Point
Development Services Director
Development Services Department
City of Pilot Point
102 E. Main Street | Pilot Point, Texas 76258
(940) 324-5016

